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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 4th day of My, 1993

JOSEPH M DEL BALZO,
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13004
V.

JOHN A. DI LAVORE

Respondent .
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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Jimy N. Coffrman rendered in this
proceeding on April 5, 1993, at the conclusion of a four-day
evidentiary hearing.' By that decision the law judge affirned an
energency order of the Adm nistrator revoking respondent's

Airframe and Power pl ant Mechanic Certificate (No. 128449563) with

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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| nspection Authorization for his alleged violations of sections
43. 13(a) and 43.15(a)(1) of the Federal Aviation Regul ations,
"FAR, " 14 CFR Part 43.2 As we find no nerit in any of
respondent's contentions on appeal, for the reasons discussed
bel ow, his appeal w Il be denied.

The February 26, 1993 energency order, as anended on

March 5, alleges that respondent returned to service two aircraft
that were not airworthy.® According to the order, this was so
because, notw t hstandi ng respondent’'s recorded performance of

annual inspections on the two aircraft, they each exhibited sone

’FAR sections 43.13(a) and 43.15(a)(1) provide as foll ows:

"843.13 Performance rules (general).

(a) Each person perform ng mai ntenance, alteration, or
preventive mai ntenance on an aircraft, engine, propeller, or
appliance shall use the methods, techniques, and practices
prescribed in the current manufacturer's maintenance manual or
I nstructions for Continued Airworthiness prepared by its
manuf acturer, or other techni ques, and practices acceptable to
the Adm nistrator, except as noted in 8 43.16. He shall use the
tool s, equipnment, and test apparatus necessary to assure
conpletion of the work in accordance with accepted industry
practices. |If special equipnent or test apparatus is recomended
by the manufacturer involved, he must use that equi pnent or
apparatus or its equivalent acceptable to the Adm nistrator.

"843. 15 Additional performance rules for inspections.

(a) General. Each person perform ng an inspection required
by Part 91, 123, 125, or 135 of this chapter, shall--

(1) Performthe inspection so as to determ ne whether the
aircraft, or portion(s) thereof under inspection, neets al
appl i cabl e ai rworthi ness requirenents...."

%A copy of the emergency order, which served as the
conplaint, is attached.
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32 discrepancies.* On appeal, the respondent does not chall enge
t he judgnent of the FAA inspectors and the other expert w tnesses
who testified at the hearing that the aircraft were unairworthy
when they inspected them |nstead, respondent argues that the
di screpanci es observed by the inspectors and ot hers were not
present when he perforned the annual inspections. The |aw judge,
we t hink, had abundant evi dence on which to concl ude ot herw se.

One of the two aircraft, a Cessna 310, was inspected by the
FAA just five weeks after respondent had returned it to service,
and it had been flown less than 7 hours in that period. The
other aircraft, a Cessna 172-M had been flown only 13.6 hours in
the 12 days between respondent's signoff and the FAA's
i nspection, which had been pronpted by that aircraft's forced
| andi ng because of engine trouble sonme four days earlier. 1In the
opi nion of the FAA inspectors and other nechanics called by the
Adm ni strator, the maintenance deficiencies they observed were
not attributable to wear and tear occurring after the
respondent’'s signoffs or to any other intervening factor
respondent suggested m ght have caused them such as the forced
| andi ng on a beach and the subsequent, resulting efforts to
renmove the aircraft to a repair facility. The |law judge's
acceptance of their testinony in this connection represents a

rejection, as a matter of credibility, of the respondent's

“The order further alleged, in effect, that as a result of
respondent's deficient maintenance, one of the two aircraft
experienced an engi ne power | 0SS necessitating an energency
| andi ng.
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testinmony that the aircraft did not exhibit the discrepancies
when he returned themto service.’ It also reflects the | aw
judge's determ nation that the expert opinion of the

Adm nistrator's witnesses was entitled to nore weight than
respondent’'s opinion that the discrepancies could have devel oped
after his signoffs.

The respondent's brief on appeal provides no justification
for disturbing the Iaw judge's resolution of the conflicting
evidence as to the condition of the two aircraft when they were
entrusted to respondent for annual inspections. |ndeed,
respondent’'s challenge to the sufficiency of the evidence
represents, for the nost part, a disagreenent with the | aw
judge's decision to credit the nonpercipient testinony of the
Adm nistrator's expert witnesses over his direct testinony as to

the actual condition of the two aircraft when he inspected them?®

®On cross exam nation, these inspectors conceded that it was
possi bl e that a few of the nunerous discrepancies could have
resulted fromoperations of the aircraft after respondent
rel eased them They remai ned of the view, however, that all of
the listed discrepancies likely existed on the dates given for
respondent’' s annual s.

®Respondent argues at |length that there are many reasons for
questioning the Adm nistrator's wi tnesses' view that the engine
problemthat led to the forced | anding was caused by a failed
throttl e cabl e whose deteriorated condition should have been
detected by respondent during an annual inspection. Although we
t hi nk the evidence was sufficient to support a conclusion that
the cabl e was the source of the engine problem we do not think
the Adm nistrator had to prove that it was in order to establish
that the aircraft was not airworthy when respondent certified
that it was. Gven the testinony that the condition of the cable
was such that it should have been replaced in the course of a
conpet ent annual inspection, it is not especially relevant to the
proof of the charges agai nst respondent whether a cable that
posed an unacceptable risk of failure did, in fact, fail.
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Hi s objection is not well taken, for we have |ong recognized the
necessity, in a case of this kind, for the Admnistrator to rely
on circunstantial evidence to prove that discrepancies discovered
after an annual inspection had been conpleted existed and shoul d
have been corrected at the tine it was perfornmed. See

Adm nistrator v. Snoligan, 1 NTSB 786 (1969). The inevitable

price for the trust placed in those who inspect w thout
supervision is after-the-fact review

Respondent al so argues that revocation is too severe a
sanction for the violations the | aw judge sustained. W do not
agree. The nunerous discrepancies found in two unsafe aircraft
respondent had recently released as airworthy denonstrate that he
either did not in fact appreciate the deficiencies in conditions
inthe aircraft he | ooked at, which would raise a genui ne concern
over his technical conpetence, or he did not | ook at the aircraft
wi th the thoroughness and care denmanded of an inspection
aut hori zation holder, a possibility which, at the very | east,
woul d place in issue his non-technical qualifications. 1In either
case, a nechanic who returns to service even one aircraft that is
so clearly neither airworthy nor safe to fly is not qualified and

shoul d have his authority revoked. See Adm nistrator v.

Garrelts, NTSB Order No. EA-3136 (1990).

Wth regard to the several procedural points raised in the
respondent's appeal, none of which has been shown to have
prejudi ced the respondent, we have revi ewed each one and find in

them no basis for disturbing the |law judge's findings and



concl usi ons. ’
ACCORDI NGY, IT I S ORDERED THAT:
1. The respondent's appeal is denied, and
2. The initial decision and the anended energency order of

revocation are affirned.

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

'Specifically, we do not agree (1) that the |aw judge was
required to dismss the Admnistrator's conpl aint where, because
of weather conditions, the hearing had to be reschedul ed and,
therefore, could not be held wwthin 7 days after the original
notice of hearing (see Section 821.56(a), 49 CFR Part 821); (2)
that the law judge erred by refusing to order the Adm ni strator
to permt discovery of certain internal FAA nenoranda as being
privileged work product and deliberative process material; (3)
that the | aw judge abused his discretion by refusing to allow a
surprise, reputation witness to testify; or (4) that the | aw
judge, after conducting three days of the hearing in New York
Cty, New York, abused his discretion by reconvening the fourth
day of the hearing in Washington, D.C., where the respondent, who
had previously indicated he was the only remaining witness to
testify in his defense, in fact appeared with his counsel and did
testify.



